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Introduction

One of the goals of the research project “Minor’s Right to Information in civil actions (MiRI)
— Improving children’s right to information in cross-border civil cases’ (JUST-JCOO-AG-2018-
831608, coordinator: University of Genoa, Italy) was to develop a set of Guidelines on best
practices to improve the right of the child to receive adequate information within the civil
proceedings in which she or he is involved. The present Guidelines — which are the main
outcome of the MiRI project and have been drafted based on the main criticalities examined —
are aimed at improving the situation of children involved in cross-border family proceedings,
in order to enhance and protect their fundamental rights as enshrined in international
instruments on children’s rights and as part of the EU aquison the rights of the child.

The efforts of the international community towards a global recognition of the fundamental
rights of the child has allowed a greater acknowledgment of the necessity to provide a special
protection for children. This necessity is well acknowledged in the context of the European
Union, that recognizes the need to protect human rights in general and the rights of children
in particular, and where the creation of a child-friendly justice represents an important
element of the EU action in the field. In this context, the international and regional legal
framework on children’s rights inspires, guides and influences the EU instruments adopted in
the field of family law, with particular reference to the field of judicial cooperation in civil
matters, where there has been a growing interest in enhancing the protection of the rights of
the child, which may be at higher risk of violation in cross-border situations.

In particular, the right of the child to be heard and participate in any judicial proceedings in
which his or her rights or interests are at stake is one of the cornerstones of the creation of a
child-friendly justice. However, a meaningful and safe participation of the child in the civil
proceedings in which she or he is involved is not possible if he or she does not receive
adequate information. A child-friendly justice system cannot be effectively implemented if
the provision of information to children is disregarded: this aspect is critical in order to ensure
that children have a correct perception of the judicial proceedings. Children cannot realize
their rights without receiving reliable and comprehensible information before, during and
after the proceedings.

To the extent possible, and with the goal to keep this instrument accessible, transparent
and flexible, each guideline is accompanied by a comment, offering a direct succinct
explanation from a theoretical and practical perspective that grounds the corresponding
suggestion, and by an indication of a possible action to be adopted by the relevant targeted
group to settle the main criticalities encountered.

The present document is included in the final publication of the MiRI Project. The hope is
that those Guidelines will be disseminated and made available for practitioners in the
European Union with the aim to contribute to building and consolidating a child-friendly
justice.
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The right of the child to information in cross-border civil proceedings
Guidelines on cross-border best practices

1. Children involved in judicial proceedings in civil matters have the right to receive
adequate information during any stage of the proceedings. In particular, they shall receive
information before, during and after the judicial proceedings, in a manner and a language that
they understand. The information shall be aimed at facilitating the understanding of the
proceedings and at pursuing the participation rights of the child.

Comment:

The right to receive adequate information is a fundamental right of the child involved in
civil proceedings, as stated, infer alia, by Articles 12 and 13 of the 1989 United Nations
Convention on the Rights of the Child (hereinafter, UNCRC), as well as by Article 3 of the 1996
European Convention on the Exercise of Children’s Rights. Since the focus of the present
Guidelines are civil proceedings in family law, the meaning of the term «involved» shall be
considered broadly, since it is likely that a proceeding addressing the future of the family
relationships or any other issue that may arise deriving from family bond will affect the child.
As it will be further explored in the present Guidelines, the right to information includes a wide
range of elements on which the child should be informed, at different stages of the
proceedings (before, during and after). In fact, the right to information is part of the so-called
participation rights of the child, according to which the child’s involvement in proceedings
affecting him or her is perceived as a continuous process of active involvement.

The right of the child to information is a component of child-friendly justice: this term
identifies the action of the international community aimed at making justice systems more
oriented towards the respect and the effective implementation of all children’s rights, focusing
on their needs.

2. Children should always have the possibility to choose the way in which they are involved
in judicial proceedings and whether or not to receive (certain) information.

Comment:

Children are considered active participants in any issue (or proceedings) concerning them.
This should imply that they should be able to have a voice as concerns the modalities of their
involvement. As a form of their participation, this opportunity should nevertheless be
conveyed by the assistance of adults, who should guide children in the expression of their
needs.

Since the provision of information is a right of the child, the latter should be able to choose
whether or not to take advantage of this right, if he or she has the capacity of understanding,
as well as the age and maturity to formulate this choice. Children should be able to withdraw
from any court-related activity at any time. This also implies that children should be given
enough time to consider their involvement and whether and how they want to receive
information.
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3. The best interests of the child shall be the guiding principle in determining whether the
child shall be effectively receive information about the civil proceedings in which he or she is
involved. In particular, the opportunity to provide information to the child shall be evaluated
in the light of his or her capacity of discernment. Children shall not receive information on the
proceedings if this may be dangerous or prejudicial to the child. The information shall always
be adapted to children with special needs.

Comment:

The best interests of the child is one of the fundamental pillars of the UNCRC and applies to
any situation involving children (Article 3 UNCRC). The best interests of the child shall always
be paramount and is relevant in relation with any other principle and provision stated by the
Convention. The right of the child to information shall therefore be implemented in
conjunction and accordingly with the best interests of the child. This means that even the
opportunity to provide information to the child shall be evaluated in the light of the child’s best
interests: there are situations in which — according to the circumstances of the case at hand
— itis in the best interests of the child not to receive information (or certain information) about
the judicial proceedings.

At the same time, the opportunity to inform the child shall be evaluated in the light of his
or her capacity of understanding. However, the latter should not justify any automatism or
rigid limit (for instance, on the basis of age) imposed by States for excluding the provision of
information to the child. It should be presumed that any child has the capacity to understand
the provided information, if the latter is adapted according to his or her age, maturity, gender,
culture, and language.

4. For the purpose of implementing the right of the child to information, Member States
shall pursue a clear allocation of responsibilities among competent authorities and
practitioners dealing with civil proceedings in family law that affect children. In particular,
national legislation and practice shall pursue a correct definition of roles among judges,
lawyers, social services and other professionals involved in those proceedings. Cooperation
mechanisms among those actors shall be laid down, promoted and disseminated.

Comment:

According to national civil procedure, judicial proceedings involving children may provide
the involvement of different professionals and competent authorities. The judicial authority
may have the possibility to involve other professionals such as service providers and
psychologists. However — as shown by relevant research — the coordination between those
subjects is not always performed in the most efficient way. The uncertainty as concerns the
role, the competences and the duties of the judicial authorities as well as service providers
may consist in jeopardized protection for children involved in judicial proceedings. This field
requires more attention, in order to support the development of child-sensitive cooperation
protocols and make them fully operational in practice, strengthening the knowledge of service
providers in this field and providing joint transdisciplinary and multi-professional training to
this end.
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Therefore, Member States shall be invited to take care of this aspect through all possible
means: legislative initiatives, as well as the promotion of protocols between courts and service
providers, shall introduce cooperation mechanisms in order to better fulfil the best interests
of the child. This, in order to attribute specific competences according to the expertise and the
resources of different professional figures.

5. Member States shall implement instruments and methods of preparation for parents,
other holders of parental responsibility or legal representatives of children involved in civil
proceedings in family matters, in order to ensure that children can enjoy their right to be
informed about the proceedings.

Comment:

Contracting States to the UNCRC are bound to undertake all appropriate legislative,
administrative and other measures for the implementation of the rights recognized in the
UNCRC (Article 4 UNCRC), and in order to make its principles and provisions widely known, by
appropriate and active means, to adults as well as to children (Article 42 UNCRC).

Article 5 UNCRC provides that the direction and guidance from parents, legal
representatives or guardians are important to support a child in exercising their rights with
gradually increasing autonomy, as the child grows up and develops his or her capacities.
Moreover, although with specific reference to the child’s right to be heard (Article 12 UNCRC),
the Committee on the Rights of the Child has indicated in its General Comment No. 12 that the
duty to provide information to the child also falls on the child’s parents or guardian.

Parents, legal representatives and/or guardians — where present — are likely to be the
subjects with which the child interacts on a daily basis. Moreover, they are likely to be the
intermediaries between the child and the judicial authorities in the course of judicial
proceedings. Therefore, their role cannot be disregarded when implementing children’s right
to receive adequate, relevant and reliant information about the proceedings. A meaningful
child participation also goes through a correct awareness raising, preparation and knowledge
of those subjects on the rights and needs of the child. They should be enabled to collaborate
and act in synergy with judicial authorities and service providers in this regard.

6. Judges, lawyers and service providers (social workers, psychosocial practitioners, and
other child-care staff) shall provide support to parents or legal representatives of children
involved in civil proceedings in family matters, explaining to them the reasons underlying the
proceedings and the matters at stake, and how to inform the children on the outcomes of the
proceedings.

However, the fact that the parents will receive information should not mean that direct
provision of information to the child is not necessary.

Comment:

As already mentioned above (Guideline No. 5), the role of parents and legal representatives
of children is of crucial importance, because they are likely to be the subjects with which the
child interacts on a daily basis. When a judicial (or administrative) proceeding is ongoing, a
meaningful child participation also includes correct preparation of parents and legal
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representatives, in order to make sure that they collaborate and act in synergy with judicial
authorities and service providers.

It may be necessary to explain to parents and legal representatives that consulting children
within the proceedings can be essential to understand how services can become meaningful
for them, how to support them so that they trust and collaborate with service providers and in
proceedings. Judicial authorities and service providers should be sensitive about the fact that
parents/legal representatives may not understand why children have to be involved in the
proceedings and to be informed about them. It is the role of public authorities to provide
parents/legal representatives with the adequate knowledge and tools to involve children.
Moreover, since parents/legal representatives have a direct contact with children, they may
be the best persons to convey information to them in certain situations. Therefore,
parents/legal representatives may be seen as a resource for meaningful child participation, if
the context allows this.

In any event, judicial authorities and service providers shall make sure that the child is
informed (if the conditions for child information occur): providing information to parents/legal
representatives does not automatically mean that the child is informed as well. Children enjoy
an autonomous right to information that shall not be substituted by the provision of
information to their parents/legal representatives.

7. When the national law of Member States provides for the appointment of a special
curator/qguardian ad /item/representative of the child, to represent the views and interests of
the child within the proceedings, those subjects shall be clearly appointed with the duty to
provide information to the child before, during and after the civil proceedings in which he or
she is involved.

Comment:

The national law of the Member States provides for the opportunity, the conditions and
modalities for the appointment of a special curator/guardian ad /item or representative of the
child. This, of course, also applies when the child is involved in a civil proceeding in family
matters.

Research has shown that the role and the duties of those subjects are not always well
defined by national law. Moreover, a specific and clear duty to provide information to the child
is rarely provided by the law, as it often depends on the sensitivity of the legal professional on
a case-by-case basis.

There is an opportunity to strengthen the role of the special curator/guardian ad /litem
/representative of the child in this regard. Those professionals shall be aware that a direct
contact and interaction with the child is crucial for the promotion of his or her well-being and
best interests, and that they are in an optimal position in order to make children more (and
correctly) involved in judicial proceedings.

8. Member States should promote the creation of protocols containing specific guidelines
for practitioners on how to deal with children involved in civil proceedings in family matters.
Such protocols should be practical in nature and be adapted to the local rules and practice
existing in national courts. They should also provide for practical forms of collaboration
among judges, lawyers, social workers and all other professionals working for and with
children in the context of civil proceedings in family matters.
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Comment:

The present Guidelines are aimed at constituting a practical tool for judicial authorities and
legal practitioners dealing with children involved in civil proceedings. However, child
participation in all its different implications is broadly disciplined by national procedural law
— taking into account the specificity of each national legal system and local rules and practice.
Therefore, the Guidelines — other than subject to direct implementation — may constitute a
starting point for the creation and strengthening of local best practices on child participation
in general, and on children’s right to information in particular.

Local protocols shall take into account, inter alia:

- The responsibility and role of judicial authorities, service providers and other

professionals involved in civil proceedings in family matters that affect children, through
an effective allocation of competences (see also Guideline No. 4);

- The availability of child-friendly tools and materials to provide information to children
(see also Guideline No. 16);

- The limits to children’s right to information, stressing the importance for justice
professionals to carefully evaluate whether and how the information provided is
respectful of the child’s best interests;

- The need to provide children with information before, during and after the judicial
proceedings;

- The modalities of preparation of the child before his or her hearing by the judicial authority
or other competent professional, in order to make sure that the child is enabled to freely
express his or her views with full understanding (see also Guideline No. 20 ff.);

- The modalities in which the final decision can be communicated to children;

- The need to prepare children before the enforcement of any decision — especially if the
displacement of the child abroad is needed, with the determination of the justice
professional or service provider that will be responsible to provide information to children
in this regard (see also Guideline No. 15);

9. Member States should promote adequate training for judges, lawyers, social workers and
all other professionals dealing with children in the context of civil proceedings in family
matters.

Comment:

The importance of a specific and multidisciplinary training for justice professionals and
service providers has been recognized since a long time (see also the latest EU 2021 Strategy
on the Rights of the Child, in which the Commission committed to «contribute to training of
justice professionals on the rights of the child and child friendly justice»). Dealing with
children, as well as respecting their rights and promoting their best interests, requires
specialist training and high-quality preparation.

Justice professionals and service providers should be sensitized to child participation and
to the importance of the provision of information. They should be able to assess whether the
information serves the best interests of the child, and they should be able to modulate the
content and modality of the information to the age, maturity, gender and culture of the child.
They should be sensitive to different cultures and backgrounds.

When providing information to children, it is essential to communicate well and to
understand the feedbacks that the child gives back (with verbal and non-verbal
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communication). In this, multidisciplinary training is especially useful when justice
professionals have received a purely legal education.

10. The content of the information provided to the child shall be adapted to the age and
degree of maturity of the child. The information shall be reliable and relevant and shall always
correspond to the best interests of the child.

Comment:

The provision of information is fundamental for the promotion and implementation of the
procedural rights of the child, but at the same time not all information necessarily has to be
shared with children: some information may be harmful to their wellbeing and it may not be
in the child’s best interests to receive it. Therefore, legal practitioners and judicial authorities
should be able to evaluate when there is a genuine opportunity to provide information to the
child, being the provision not in contrast with his or her best interests.

At the same time, making the information compatible with the best interests of the child
means that the information shall be adapted to the age and degree of maturity of the child. For
this reason, the provision of information shall not be standardized, but shall be adapted to each
child. Moreover, adapting the content and modality of information to the age or maturity of
the child ensures that the child will be able to effectively comprehend the information.

The need to adapt the information to the age and degree of maturity of the child is expressly
stated by the 1996 European Convention on the Exercise of Children’s Rights, that has been
ratified by 20 Member States of the Council of Europe so far and constitutes an initiative for
the implementation of the UNCRC. The Convention states the right of each child affected by a
judicial proceeding in family matters to receive information (Article 3), qualifying the latter as
any “information which is appropriate to the age and understanding of the child, and which
will be given to enable the child to exercise his or her rights fully unless the provision of such
information were contrary to the welfare of the child".

11. Children should always be able to ask for clarification on the information provided. For
this purpose, children shall always be able to identify the person responsible to provide such
clarifications.

Comment:

An effective provision of information to the child, given in the context of a judicial
proceeding, should include the possibility for the child to ask for clarifications at any stage of
the proceeding. For this purpose, national judicial systems should provide an institutionalized
modality for children to ask for clarifications, e.g. by clearly allocating this responsibility to a
specific subject or institution, or by providing a call center or any other means aimed at
facilitating children in their dialogue with the judicial system.

12. Before the beginning of civil proceedings in family matters that will affect his or her life,
the child has the right to receive reliable, relevant and clear information on:

- the reasons underlying the proceedings;

- the nature, scope and purpose of the proceedings;

- the location of the proceedings;

- the expected duration of the proceedings;

- the possible outcomes of the proceedings;
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- who is(are) the person(s) who will be involved in the proceedings and will adopt the final
decision,;

- his or her rights (or duties) within the proceedings (e.g. the right to be heard);

- how to access the documentation and legal reasoning of the proceedings;

- how to access available legal remedies;

- the possibility and the modalities of expression of his or her views.

Comment:

Children involved in civil proceedings in family matters must be properly provided with all
the information that is relevant to their status. Information should be provided on various
issues and elements, of which the present Guideline represent an open-ended list. In
particular, when it is in their best interests, children shall receive information about the
reasons why a judicial proceeding will be opened, what are the scope and purpose of the
proceedings, who are the persons involved in the proceedings (the judge(s), the service
providers and other relevant actors), the role that the child may have within the proceedings
— with particular reference to the exercise of his or her right and the possibility to be heard
within the proceedings, how to access information and ask for clarifications, the expected
duration of the proceedings and the possible outcomes. The time factor is essential in this
regard: it is advisable that children receive information well in advance before the beginning
of the proceedings, when the circumstances allow for it, in order to be adequately prepared.

The provision of relevant and adequate information is particularly important for children
involved in cross-border civil proceedings, especially in the hypothesis that the proceedings
are on-going in a State other than the State of habitual residence of the child (see also
Guideline No. 17). In that case, providing the child with the abovementioned information
contributes to increasing the trust of the child in the judicial authority that will take a decision
about his or her life.

13. During the course of civil proceedings in family matters that will affect his or her life, the
child has the right to receive reliable, relevant and clear information on the developments of
the proceedings in all their different stages.

Comment:

The concept of child participation encompasses the involvement of children in the
decision-making process that affects their life. This is a process of active involvement, which
should not be limited to the mere acquisition of the child’s opinion, but should be taken into
consideration in all stages of the proceedings.

The child must be provided with reliable, relevant and clear information during all the
stages of the judicial proceedings, being properly updated on its progress. Accordingly,
providing information to children should not be limited to the preparation that children may
receive before an audition before the judicial authority (or other delegated professional). It
represents a fundamental component of child participation and a way to pursue the child’s
best interests. The delivery of child-friendly information has the advantage to make the
judicial environment less intimidating for the child and increases the chances that the final
decision will be accepted by the child and will have less impact on his or her life.
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14. Children involved in judicial proceedings should be freely assisted by an interpreter if
they cannot understand or speak the language used.

Comment:

If the child involved in a civil proceeding cannot understand or speak the language used by
judicial authorities (orally and in the legal documents of the proceedings), the provision of
quality interpretation is directly connected to the right to information and to be heard as a
procedural safequard. As a consequence, interpretation shall be offered and provided in a
systematic way and free of charge for the users.

Language shall never constitute a barrier between the child and the judicial authority that
is asked to take a decision about his or her life. This is particularly evident in the context of
cross-border proceedings, where judicial authorities shall have special sensitivity about
possible language barriers.

15. After the end of a civil proceeding in family matters, the child shall be informed about
its outcome in a language and in a modality that he or she understands. Judgments affecting
children should be duly reasoned and explained to the child in child-friendly language. This is
particularly important for those decisions in which the child’s views and opinions have not
been followed.

Comment:

It is not uncommon that judgments are drafted in a language that is incomprehensible to
children. This may be due to legal requirements as concerns the formal and substantial
aspects of the judgment. However, when a child is the final recipient of the judicial measure,
he or she should be put in the condition to understand its content and consequences.

A legal decision affecting his or her future is likely to be a critical milestone in the child’s
life. The way a judgment is communicated to the child contributes to his or her sense of
procedural justice and influences the legitimacy of the decision in the child’s eyes. Moreover,
the judgment stresses the way in which the child’s wishes and views have been accorded (or
not) a certain weight. In this sense, the judgment may represent a way to show the child that
the obligation stated by Article 12 UNCRC (to give due weight to the child’s views) has been
respected. This increases the likelihood that the child will accept the decision and comply with
it.

There are many ways to communicate a judgment or other legal decision to the child. Those
modalities can be tailored to the circumstances of the case at hand and to the age or particular
needs of the child. For example, judges may write the judgment in a child-friendly language
and format, or a specific document explaining the decision may be written specifically for the
child (for instance, in the format of a letter or a video-recording addressed to the child).
Another option is to develop child-friendly materials and make them available to courts when
specific situations need to be explained to the child (for instance, videos or comics). Making
this written or oral documentation/information accessible to the child (and his or her
representatives), explaining whether and how the opinion of the child has been used within
the decision, is a safeguard against tokenistic hearings of children that are merely conducted
as a formality.

Moreover, it is on the basis of this information that the child may consider to challenge
decisions or court rulings, launch a formal complaint or access legal remedies according to
the opportunities offered by the applicable law of civil procedure. To be able to exercise this
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right, children have to be informed about how to access child-sensitive complaint
mechanisms and how to appeal against a court ruling.

16. When the enforcement of a decision given in family matters involves a child, the
enforcement shall be preceded by adequate preparation of the child. The child shall receive
accurate, relevant and reliable information on the circumstances of the case, the reasons of
the enforcement, the persons that will be involved in the enforcement and any other relevant
circumstances. The child shall also be able to ask for clarification at any moment of the
enforcement procedure. The information shall be given to the child in due time before the
enforcement, in order for the child to be adequately prepared and in order to avoid trauma and
possible harm to the child. The information shall be given by a competent professional who
has received adequate training in communicating with children. The information shall be
given in a language and modality that the child will be able to understand.

Comment:

The enforcement of a decision on parental responsibility, visiting rights, international child
abduction, placement or other matters of family law may impact children’s life considerably.
It may consist in the relocation of the child to another State, or in the handover of a child to a
person other than the person with whom the child is residing. Enforcement may even
constitute a traumatic event for the child, if not conducted properly and if not preceded by
adequate preparation. In this context, the application of coercive measures should always
constitute the last resort and those measures should be applied only when they cannot be
avoided (see, for instance, the recommendations stated in Recital No. 65 of Regulation (EU) No.
2019/1111). It is up to the national authorities competent for the enforcement to assess what are
the instruments to be applied in each individual case — according to the modalities established
by national law — and whether the application of coercive measures is necessary.

On the other hand, adequate preparation of the child before the enforcement takes place is
considered necessary and appropriate in order to avoid (or to reduce at the minimum) the
trauma to which the child may be exposed because of the enforcement. For this reason, the
child must receive accurate, relevant and reliable information on the circumstances of the
case, the reasons of the enforcement, the persons that will be involved in the enforcement and
any other relevant circumstances. The information shall be given in a language and modality
that the child understands. The child should also be able to ask for clarifications.

The provision of information to the child in this stage of the proceedings — having regard
to the correct timing and modality — favors the achievement of a voluntary compliance by the
child and reduces the risk of failure of coercive enforcement due to the objection of the child
(e.g. if the child strongly opposes to travel). The involvement of service providers and experts
from the psycho-social professions may result in more effective preparation of the child and
may contribute to reaching an amicable solution.

17. Child-friendly information tools and materials shall be consistently available to
competent authorities and practitioners, in courts and in any other setting providing for child
participation in judicial proceedings. Those materials shall be adapted to the age, maturity,
gender and culture of each child and presented in a language that the child will be able to
understand. For this purpose, Member States shall use any instrument at their disposal to
make sure that these tools are correctly implemented and widely distributed. Those materials

INTERNATIONAL *



DEFENCE FOR CHILDREN

VNIVERSITAT

) A ©]
Europeen Assocation 1D VALENCIA [@ Facuttat ¢e Dret
for Family -
and Succession Law Tu r I b a
( UNIVERSITA DEGLI STUDI University
Institute of Private International Law ) DI GENOVA —O

should be available in different languages and should be adaptable for children with special
needs.

Comment:

Enabling the child to exercise their rights (such as the right to be heard) in the context of
civil proceedings requires the relevant service providers and judicial authorities to
communicate information in a language that the child understands, with due regard to the
age, abilities, health and evolving capacities of the child.

The main objective of child-friendly materials is to convey information in a simple and
direct language that is immediately understandable for children.

Child-friendly information can be delivered in different forms: in written form, in brochures
handed out to children, through illustrations, pictures, drawings, videos, through social media
presence of service providers, drop-in centres or others, in a face-to-face conversation,
through the use of videos, as well as through internet-based and digital communication tools
or applications.

Since each situation involving children is different, and each child has a different
background and needs, more than one modality to convey information should be developed
and put at disposal in the judicial setting. In this way, judicial authorities and service providers
will be able to choose what is the best tool in each situation.

Child-friendly information tools are materials that are adapted to the child’s age, maturity,
gender, culture and language. All those elements are essential to be sure that the information
(and the correct amount of information) is effectively conveyed to the child according to his
or her best interests. In cases of children belonging to minority groups and non-national
children, quality interpretation and cultural mediation may be required to prevent
discrimination. The Committee on the Rights of the Child (General Comment No. 12)
underlines the need to ensure that younger children and children belonging to particularly
marginalised and disadvantaged groups require targeted support to overcome any
communication barriers and have effective access to information.

18. When involved in civil proceedings in family matters having cross-border implications,
children shall be able to receive adequate information even if they are not physically present
in the Member State where the proceedings are taking place. For this purpose, Member States
shall implement adequate instruments in their legislation and practice, in order to ensure that
children receive adequate information abroad, in a language that they will be able to
understand.

Judges, lawyers, social workers and all other professionals shall be aware of the importance
of providing information to children at a distance and shall activate any mechanism at their
disposal for ensuring that the child receives information if it corresponds to his or her best
interests and in accordance with his or her age and maturity.

Comment:

The provision of relevant and adequate information is particularly important for children
involved in cross-border civil proceedings, especially in the hypothesis that the proceedings
are ongoing in a State other than the State of habitual residence of the child. In that case,
children may experience a higher degree of uncertainty, because decisions about their lives
are taken by a judge / a court which is physically far away from them and unknown. For this
reason, the judicial authority and service providers shall ensure that the child is provided with
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all the relevant information. This can be done through the activation of already existing
cooperation mechanisms, such as the European Judicial Network in Civil and Criminal
Matters established by Council Decision 2001/470/EC of May 28, 2001, and the system of
Central Authorities already established by EU Regulations (such as Regulation No. 2201/2003,
Article 53) or by the relevant conventions adopted under the auspices of the Hague Conference
on Private International Law (such as the 1996 Hague Convention on parental responsibility
and measures for the protection of children).

19. The right of the child to information in civil proceedings shall receive adequate
acknowledgment in the Member State’s legislation. When the applicable rules of civil
procedure or the applicable EU legislation establish that the child shall have the opportunity
to be heard, the law should also expressly state that the child shall be given relevant and
reliable information.

Comment:

The present Guideline does not contain practical indications for practitioners, but rather a
recommendation for Member States. It is aimed at shedding some light on the need for
institutional recognition of the need to make judicial systems more child-friendly. Adequate
acknowledgement of children'’s right to information in national legal systems should lead to
an increased awareness of legal professionals and judicial authorities on the topic.

20. When the child is heard within the proceedings, he or she shall receive adequate
preparation. The child shall be provided with reliable and relevant information about the
proceedings and about his or her right to be heard and express his or her views. Being informed
is a precondition for the child’s ability to make appropriate decisions. This information is also
essential for the child to decide whether or not to be heard within the proceedings.

Comment:

Child participation in judicial or administrative proceedings, as developed from the UNCRC
onwards, has been based on the evolving concept of children’s agency, viewing children not
only as persons with limited legal capacity and in need of special protection, but also as
informed decision-makers and active members of society — and as rights holders. Children
are taught to acquire, seek and reflect on information and are expected to form an opinion, and
to participate in matters concerning them. Children are encouraged to take responsibility for
their actions and to judge what is good for them and others. This means that children are
expected to make appropriate decisions, or at least to have a say in a decision that will be taken
by adults. The fundamental precondition to formulate an opinion is to receive adequate
information about the situation. This is true in the context of civil proceedings, where the
hearing of the child by the judge or other professionals is aimed at acquiring the position of
children having an active role in their own life.

In order for children to be responsible of their own decisions, they should know that they
have the right to be heard in the first place. Moreover, the exact knowledge about the situation
that is the object of the judicial proceedings is a fundamental precondition for children to
express a coherent opinion — although with the necessary safeguards deriving from the
specific context, the capacity of understanding, the age and maturity of the child.

This autonomous dignity given to the child’s opinion also means that the child should be
able to decide whether or not to share his or her views with the judge or others.
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21. Before the child is heard within the proceedings, he or she should receive information

about:

- the identity, role and expertise of the person(s) who will conduct the hearing;

- the possible participation of other persons in the hearing (also through mirrored glasses
or video transmissions from another room);

- the date and time, the place and the modalities of the hearing;

- that fact that the hearing should be recorded either through minutes, recording or video-
recording;

- the fact that his or her opinion will be made available to the adults who will adopt the final
decision;

- the fact that his or her opinion will be shared (through minutes, recordings, video-
recordings or other means), with his or her parents and /or the other parties to the
proceedings;

- the possible impact of his or her views on the final decision: in particular, the fact that
those views may not be followed;

- the fact that even if his or her opinion is important, he or she will not be considered
responsible for the final decision.

Comment:

The Committee on the Rights of the Child (in its General Comment No. 12) has noted that, in
preparation for the hearing of a child in court proceedings, the competent authorities have to
ensure that the child is informed about his or her right to be heard, the modalities of the
hearing and the way in which the views expressed by the child will be used and taken into
consideration. The child has to be informed about the possibility to be heard either directly or
through a representative, about the practical aspects of the hearing, such as the date and time,
the location, the modalities of the hearing and any participants who are present (or following
the hearing through video transmission from another room). The child also has to be informed
about the possible consequences of the choices he or she makes and the impact that his or her
views may have on decisions and outcomes of the proceedings. Children should understand
how much impact they are able to have on decision-making.

22. The hearing of the child shall take place in an adequate setting, in order for the child to
feel free to express his or her opinions.

Comment:

According to Article 12 UNCRC, children shall be able to express their views “freely”.

The Committee on the Rights of the Child (General Comment No. 12) stated that «a child
cannot be heard effectively where the environment is intimidating, hostile, insensitive or
inappropriate for her or his age. Proceedings must be both accessible and child-appropriate.
Particular attention needs to be paid to the provision and delivery of child-friendly
information, adequate support for self-advocacy, appropriately trained staff, design of court
rooms, clothing of judges and lawyers, sight screens, and separate waiting rooms».

The child’s capability to narrate in free recall and to resist suggestive questions by an
interviewer, however, evolves significantly with age. The capability of children to provide
accurate information and disclose what they remember depends on several factors. The
location and environment of the place where the interview or hearing takes place are
fundamental. A child-friendly place with as little distractions as possible offers the most
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conducive conditions for interviewing or hearing children in the context of administrative or
judicial proceedings. Support services should be available for the child before, during and after
the hearing, in accordance with the child’s needs and best interests.

23. At the beginning of the hearing, the judge or other professional that will conduct the
hearing shall make sure that the child has received adequate preparation before the hearing,
and that he or she has received all necessary information.

Comment:

When the allocation of competences between justice professionals provides for children to
be informed/prepared about the hearing in advance before the hearing takes place, it is
advisable that the judge (or other professional conducting the hearing) verifies that the
provision of information has effectively taken place. This preliminary phase of the hearing
should also be an opportunity for the child to ask for clarification on the information provided.

24. During the hearing of the child, his or her views should be recorded or written. At the
end of the hearing, the judge or other professional conducting the hearing shall examine the
recording or read the minutes to the child for his or her approval.

Comment:

The recording of the views of the child, expressed during the hearing by the judicial
authority or other delegated professional, is advisable because it gives the child the impression
that his or her declarations are taken seriously. Moreover, the child has the possibility to verify
that the recorded declarations correspond to his or her views. This increases the trust of the
child in the judicial authority. The practice to ask children to approve or to sign their
declarations has also the effect to make them feel considered and empowered.

25. After the hearing, the child should receive a feedback about it and about the next steps
of the proceedings. This shall be done by the person that has conducted the hearing or by
adequately trained professionals (e.g. childcare staff or a psychologist), when it is in the best
interests of the child.

Comment:

The hearing should not constitute an isolated event for the child. Conceiving child
participation as a process of active involvement of the child implies that the child should be
able to know the effects and consequences of his participation in the proceedings. For this
reason, the hearing of the child by the judicial authority or other delegated professionals shall
be followed by a feedback, in which the next steps of the proceedings should also be clarified.
In this stage, it could also be explained to the child that his or her opinion will be taken into
adequate consideration, but that he or she will not be responsible for the final decision, since
the latter will be taken by adults without necessarily follow the wish expressed by the child.

INTERNATIONAL *



