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1. Introduction

This is a summary report of the research findings of the project «MiRI - Minor’s Right to Informa-
tion in EU civil action: Improving children’s right to information in cross-border civil cases», co-funded
by the European Union under the Justice Programme 2014-2020, JUST-AG-JCO0-2018, JUST 831608..
The project has focused on the right of the child to receive adequate and reliable information in the
context of civil proceedings in family matters, within the European Union’s space of freedom, security
and justice. Those proceedings are likely to have a huge impact on the life of the child: the provision of
information to the child is part of child participation, understood as an ‘umbrella term’ covering a
cluster of fundamental rights2.

Through the identification of national current practices regarding the right of the child to be infor-
med in civil proceedings, the project aimed at identifying common best practices and creating
guidelines that might or should be applied in all EU Member States, also with the objective of harmo-
nizing and integrating their national systems, both from a procedural and substantive perspective. The
final and most important output of the research is represented by the Guidelines on cross-border best
practices concerning the right of the child to information in civil proceedings, that will be presented in
the last paragraph of the present contribution and whose full-text is made available in Italian and in
English.

2. Methodology
The research has been conducted by the University of Genoa (Project Coordinator), the European

Association for Family and Succession Law, Defence for Children International - Italy, the University of
Valencia, the Turiba University in Latvia, and the Institute of Private International Law in Bulgaria.

* Contract research fellow in European Union law at the University of Genoa.

1 The contribution presents part of the research undertaken under the «Minor’s Right to Information in EU civil action -
Improving children’s right to information in cross-border civil cases - MiRI», Project funded by the European Union Justice
Programme 2014-2020, JUST-JCO0-AG-2018 JUST 831608 (coordinated by the University of Genoa).

2 See W. Vandenhole, G. ErdemTiirkelli, S. Lembrechts, Children’s Rights. A Commentary on the Convention of the Rights of
the Child and its Protocols, Cheltenham-Northampton, 2019, p. 157.
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In the first part of the research, the project partners have collected and analyzed the legal
provisions, case law and current practice in six Member States (Italy, Spain, Portugal, Latvia, Bulgaria
and France). While in most States the research focused on the experience of lawyers and judges
involved in family proceedings, in Italy the analysis was two-stream, since it comprehended also a
parallel research on the role of service providers conducted by Defence for Children International -
[taly. The case law collected has been rationalized in an open access database3.

The research has been facilitated through the use of a questionnaire for practitioners jointly
developed by all partners and translated in local languages. One questionnaire was drafted for lawyers
and judges, while a separate questionnaire was destined to service providers in Italy. The results of
the local research have been illustrated in national reports developed by the partners. Moreover, five
local exchange conferences have been organized in the Italy, Latvia, Bulgaria and Spain, with the aim
of gathering experts and interested persons to present and discuss on their domestic best practices,
and on the way to implement them, or, if possible, to elaborate new standards of action.

At the second stage of the research, on the basis of the results of national investigations, the
project consisted in the development of common best practices on children’s right to information in
civil cases, so as to create a set of Guidelines that might or should be applied in all EU Member
States. The objective was to achieve a higher level of harmonization and integration between national
systems, both from a procedural and substantive perspective.

3. The right of the child to information in international and EU law

Over the years, the European Union has built a structured policy line for the protection of children’s
rights. The latter represent a core aim and objective for EU institutions and Member States, as stated
by art. 3 TEU% Children’s rights are a core part of the EU acquis for the protection of fundamental
rightss, as contained not only in international conventions that are part of the common constitutional
traditions of the Member States (and therefore constitute general principles of EU law), but also in art.
24 of the EU Charter of fundamental rightss.

In line with this evolution, the recent “EU Strategy on the Rights of the Child (2016-2021)”"
promoting a child-friendly justice system where children are able to “participate effectively and be
heard”?. The child’s fundamental right to participate and express his/her views in proceedings
concerning him/her is, in fact, one of the guiding principles of the United Nations Convention on the
Rights of the Child (UNCRC)3, as stated in its art. 12. The same principle is confirmed in art. 24 of the
EU Charter of fundamental rights, on the basis of which EU instruments in the field of judicial

3 Available on the official webpage of the MiRI project, together with the national reports and other relevant working
documents and materials (https://dispo.unige.it/node/1159).

4 This means that any measure adopted by the European institutions shall comply with the applicable human rights standards
in order to be consistent with primary law. See L.S. Rossi, Articolo 3 TUE, in F. Pocar. M.C. Baruffi (cur.), Commentario breve ai
Trattati dell’'Unione europea, Padova, 2014, p. 8 ss.; S. Douglas-Scott, N. Hatzis (eds.), Research Handbook on EU Law and
Human Rights, Cheltenham/Northampton, 2019.

5 E. Canetta, N. Meurens, P. McDonough, R. Ruggiero, EU Framework of Law for Children’s Rights, study requested by the
European Parliament's Committee on Civil Liberties, Justice and Home Affairs, Brussels, 2012, p. 19 ss. (https://www.
europarl.europa.eu/RegData/etudes/note/join /2012 /462445 /IPOL-LIBE NT (2012) 4624 45EN .pdf).

6 R. Lamont, Article 24, in S. Peers, T. Hervey, ]. Kenner, A. Ward (eds.), The EU Charter of Fundamental Rights. A
Commentary, Oxford, 2014, p. 678 ss.

7 European Commission, Communication of 24th March 2021 from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and The Committee of the Regions, EU Strategy On The Rights Of
The Child, COM(2021) 142 final, p. 13 (https://ec.europa.eu/info/sites/info/files/1 en act partl v7 0.pdf).

8 “Convention on the Rights of the Child”, adopted and opened for signature, ratification and accession by General
Assembly resolution 44 /25 of 20 November 1989, entered into force on 2 September 1990.
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cooperation in civil matters (such as the Regulation (EC) No. 2201/20039) have explicitly recognized
that a child is to be given the opportunity to be heard in legal proceedings0.

However, the child’s fundamental right to participate and express his/her views in the
aforementioned proceedings cannot be effectively exercised (either directly or indirectly) if the
child does not receive adequate knowledge and support. According to the “General Comment” to art.
12 UNCRC drafted by the UN Committee on the Rights of the Child, the right to be heard includes the
provision of information to the child as an essential precondition for the child to effectively express
his or her views and to take clarified decisions. More specifically:

The realization of the right of the child to express her or his views requires that the child be informed
about the matters, options and possible decisions to be taken and their consequences by those who are
responsible for hearing the child, and by the child’s parents or guardian. The child must also be informed
about the conditions under which she or he will be asked to express her or his views11.

The EU regulations in matters of parental responsibility and other related matters (such as main-
tenance) introduced some important procedural changes that affect the right of the child to be heard
in the context of family proceedings. However, the very same instruments did not impose any change
to domestic child consultation procedures. The principle of procedural autonomy of Member States
has requested a delicate balance between the formulation of specific duties for national judicial
authorities and the need to leave a margin of appreciation to domestic law. Therefore, given the
fragmentation in domestic laws of the different Member States, significant divergence exists between
national civil procedures for hearing and giving adequate information to children. On the other hand,
some provisions of the regulations at hand have been drafted with the intent to protect the fundamental
rights of the child, and should nevertheless be interpreted in the light of those principles?2.

4. The main findings of the research

The Guidelines on children’s right to information in EU civil proceedings have been drafted on
the basis of the results of the researches undertaken in the different Member States, with a
particular focus on civil proceedings on parental responsibility, international child abduction and
placement (falling into the scope of application of the Regulation (EC) No. 2201/2003, Brussels II-
bis, that will be substituted by the recast Regulation (EU) No. 2019/1111, Brussels II-ter13), as well
as maintenance proceedings (Regulation (EC) No. 4/200914).

9 Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and
enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No
1347/2000, in OJL 338, 23.12.2003, p. 1.

10 B. Ubertazzi, The Hearing of the Child in the Brussels Ila Regulation and its Recast Proposal, in Journal of Private
International Law, 2017, p. 568; T. Kruger, F. Maoli, The Hague Conventions and EU instruments in private international law,
in W. Schrama, M. Freeman, N. Taylor, M. Bruning (eds.), International Handbook on child participation in family law,
Cambridge, 2021, p. 78.

11 UN Committee on the Rights of the Child, General Comment No 12 (2009), The Right of the Child to Be Heard, UN Doc.
CRC/C/GC/12 of July 20th, 2009, para. 25 (https://www2.ohchr.org/english/bod-ies/crc/docs/ AdvanceVersions/CRC-C-GC-
12.pdf).

12 See F. Bestagno, I rapporti tra la Carta e le fonti secondarie di diritto dell’'UE nella giurisprudenza della Corte di giustizia, in Il
Diritto dell’'Unione Europea, 2015, p. 259 ss.

13 Council Regulation (EU) 2019/1111 of 25 June 2019 “on jurisdiction, the recognition and enforcement of decisions in matri-
monial matters and the matters of parental responsibility, and on international child abduction”, in O] L 178, 2.7.2019, p. 1. This
new regulation will replace the Regulation No. 2201/2003 from August 1st, 2022. See L. Carpaneto, La ricerca di una (nuova)
sintesi tra interesse superiore del minore ‘in astratto’ e ‘in concreto’ nella riforma del Regolamento Bruxelles II-bis, in Rivista di
Diritto Internazionale Privato e Processuale, 2018, p. 944 ss.; C.E. Tuo, Superiore interesse del minore e regolamenti UE di diritto
internazionale privato della famiglia, in Nuova giurisprudenza civile commentata, 2020, p. 676 ss.

14 Council Regulation (EC) No 4/2009 of 18 December 2008 “on jurisdiction, applicable law, recognition and enforcement of
decisions and cooperation in matters relating to maintenance obligations”, in O] L 7, 10.1.2009, p. 1. On the Regulation see F.C.
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As known, the hearing of the child does not find a uniform discipline in the Brussels Ilbis
Regulation and is still subject to domestic rules, apart from some provisions that encourage judicial
authorities to hear the child (arts. 11.2, 23 lit. b, 41 and 42)15. The same is true for other procedural
rights of the child, such as the right to information. On the other hand, the Regulation shall be
interpreted in accordance with the fundamental rights’ instruments to which member States and EU
institutions are subject, according to which the child shall be given a genuine opportunity to be
heard and shall also receive information about the proceedings.

The latter aspect is not always considered by domestic legislation. The analysis undertaken on the
Member States involved in the research shows that the law rarely mentions the right to information.
When this right is mentioned, it is often conceived as strongly related with the hearing of the child in
the proceeding, and as a way to prepare the child for the hearing. This is not a negative indicator per
se, but the absence of a clear legal obligation in this sense (eventually establishing the need to
modulate the information according to the age and maturity of the child) may result in jeopardized
information to the child and in a lack of effectiveness in the enjoyment of such right.

With particular reference to international child abduction proceedings, the participation rights of
the child are at even higher risk to be compressed: those situations are characterized by urgency,
the proceedings are summary in nature and the dialogue between the child and the judicial
authority may be very difficult due to the contingency and gravity of certain abduction cases.
Children may have a limited understanding of the situation and are likely to experience a lack of
clear communication. At the same time, the research undertaken under the MiRI project highlighted
low degree of awareness of legal practitioners as concerns the importance of child’s involvement
and preparation in the enforcement phase of return decisions.

In this context, the Recast Regulation No. 2019/1111 makes a great step forward in the
enhancement of the child’s right to be heard. Already in its Recital 2, it is stated that «this Regulation
clarifies the child’s right to be provided with an opportunity to express his or her views in proceedings
to which he or she is subject», thus recognizing the already existing obligations stemming from
international law16,

The Brussels II-ter Regulation introduces in its Article 21 a very detailed obligation to hear the
child in all proceedings on parental responsibility!’. In line with the wording of the UNCRC, national
courts must give children capable of forming their own views the opportunity to express those views.
The latter shall be given due weight in accordance with the age and maturity of the child. The same
provision is reiterated in Article 26 with specific reference to child abduction proceedings, as a gentle
reminder that this is opportune in the light of the importance of an effective examination of the child’s
situation.

As concerns maintenance proceedings, the Regulation (EC) No. 4/2009 does not contain precise
references to children’s rights in general - and to children’s right to be heard and to receive
information in particular. The analyzed practice in the Member States addressed by the research did
not enable to find any significative data demonstrating that legal practitioners and service providers
are sensitive to the issue of child participation in those proceedings. The issue is not raised in the

Villata, Obblighi alimentari e rapporti di famiglia secondo il regolamento n. 4/2009, in Rivista di Diritto Internazionale, 2011, p.
731 ss.; H. Muir Watt, Aliments sans frontiéres. Le reglément CE n° 4/2009 du 18 décembre 2008 relatif a la compétence, la loi
applicable, la reconnaissance et l'exécution des décisions et la coopération en matiére d’obligations alimentaires, in Revue
Critique du Droit International Privé, 2020, p. 457 ss.; F. Pesce, Le obbligazioni alimentari tra diritto internazionale e diritto
dell’Unione Europea, Roma, 2013.

15 B. Ubertazzi, The Hearing of the Child in the Brussels Ila Regulation and its Recast Proposal, cit., p. 576 ss.

16 It should be highlighted that “offering the child a genuine opportunity to express her/his views freely is crucial for the
best interests of the child principle’s effectiveness”: see L. Carpaneto, Impact of the Best Interests of the Child on the Brussels
II ter Regulation, in E. Bergamini, C. Ragni (eds.), Fundamental Rights and Best Interests of the Child in Transnational
Families, Cambridge-Antwerp-Chicago, 2019, p. 279 ss.

17 G. Biagioni, Il nuovo regolamento (UE) 2019/1111 relativo alla competenza, al riconoscimento e all’esecuzione delle
decisioni in materia matrimoniale e di responsabilita genitoriale, e alla sottrazione internazionale, in Rivista di Diritto
Internazionale, 2019, p. 1173 ss.; D. Danieli, I diritti dei minori nei casi di sottrazione internazionale: esigenze di tutela dei
diritti fondamentali nel nuovo regolamento Bruxelles II-ter, in Ordine Internazionale e Diritti Umani, 2020, p. 651 ss.
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case law, nor in the practice emerged from the questionnaires. On the other hand, the opportunity to
hear the child in maintenance proceedings should not be disregarded and - for this purpose — an
adequate preparation of the child may be useful in acquiring a fruitful participation in line with the
child’s best interests. Moreover, children’s life is likely to affect their future and, for this reason, they
should receive information according to their age and degree of maturity.

5. Final output

The research undertaken in different Member States has shown the existence of a jeopardy as
concerns the provision of information to the child, even if some member States already have some
rules and methods in this regard. On the other hand, the instruments adopted in the field of judicial
cooperation in civil matters have shown an increased concern for the rights of the child in general and
for child participation in particular. The EU action is more and more oriented towards the promotion
of a child-friendly justice, but a human-rights oriented interpretation of EU instruments should be
accompanied by concrete measures and guidance for judicial/administrative authorities and legal
practitioners, in order to make the fundamental rights of the child more structured in practice.

The 25 Guidelines created within the MiRI project!® focus on the right of the child to receive
information in civil proceedings, and at every stage of the latter. For this reason, the Guidelines
address the provision of information before, during and after the proceedings. A particular attention is
dedicated to the provision of information to the child when the latter is heard by the judicial authority:
the contact with the courtroom makes it important to prepare the child, and ensure that he or she
receives adequate feedbacks after the hearing. However, it is equally important to provide certain
information to the child in other stages of the proceedings. This, provided that the information should
always be adapted to the age and degree of maturity of the child. Last but not least, there are cases in
which the provision of information does not correspond to the best interests of the child.

Each guideline, in its original version in English, is accompanied by a comment, offering a direct
succinct explanation from a theoretical and practical perspective that grounds the corresponding
suggestion, and by an indication of a possible action to be adopted by the relevant targeted group to
settle the main criticalities encountered.

The Guidelines are also aimed at addressing the specific issues that characterize cross-border
disputes. For this reason, the structure and the content of the Guidelines have been created with a
specific attention on the difficulties that occur when the child is (eventually) localized in a Member
State different than the one in which the judicial proceedings is brought.

6. Annexes: “Guidelines on cross-border best practices”1?

6.1. The right of the child to information in cross-border civil proceedings.

Introduction

One of the goals of the research project “Minor’s Right to Information in civil actions (MiRI) -
Improving children’s right to information in cross-border civil cases” (JUST-JCO0-AG-2018-831608,
coordinator: University of Genoa, Italy) was to develop a set of Guidelines on best practices to improve

18 “The Guidelines on cross-border best practices concerning the right of the child to information in civil proceedings” are
available online on the official webpage of the MiRI project: https://dispo.unige.it/node/1159.

19 The English text of the Guidelines is reproduced here, in addition to its translation into Italian (§ 6.2.). Both texts
represent the views of the authors only and is their sole responsibility. The European Commission does not accept any
responsibility for use that may be made of the information contained therein.
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the right of the child to receive adequate information within the civil proceedings in which she or he is
involved. The present Guidelines — which are the main outcome of the MiRI project and have been
drafted based on the main criticalities examined - are aimed at improving the situation of children
involved in cross-border family proceedings, in order to enhance and protect their fundamental rights
as enshrined in international instruments on children’s rights and as part of the EU aquis on the rights
of the child.

The efforts of the international community towards a global recognition of the fundamental rights
of the child has allowed a greater acknowledgment of the necessity to provide a special protection for
children. This necessity is well acknowledged in the context of the European Union, that recognizes
the need to protect human rights in general and the rights of children in particular, and where the
creation of a child-friendly justice represents an important element of the EU action in the field. In this
context, the international and regional legal framework on children’s rights inspires, guides and
influences the EU instruments adopted in the field of family law, with particular reference to the field
of judicial cooperation in civil matters, where there has been a growing interest in enhancing the
protection of the rights of the child, which may be at higher risk of violation in cross-border situations.

In particular, the right of the child to be heard and participate in any judicial proceedings in
which his or her rights or interests are at stake is one of the cornerstones of the creation of a child-
friendly justice. However, a meaningful and safe participation of the child in the civil proceedings in
which she or he is involved is not possible if he or she does not receive adequate information. A
child-friendly justice system cannot be effectively implemented if the provision of information to
children is disregarded: this aspect is critical in order to ensure that children have a correct perception
of the judicial proceedings. Children cannot realize their rights without receiving reliable and
comprehensible information before, during and after the proceedings.

To the extent possible, and with the goal to keep this instrument accessible, transparent and flexible,
each guideline is accompanied by a “Comment”, offering a direct succinct explanation from a theore-
tical and practical perspective that grounds the corresponding suggestion, and by an indication of a
possible action to be adopted by the relevant targeted group to settle the main criticalities encountered.

The present document is included in the final publication of the MiRI Project. The hope is that
these Guidelines will be disseminated and made available for practitioners in the European Union
with the aim to contribute to building and consolidating a child-friendly justice.

1. Children involved in judicial proceedings in civil matters have the right to receive adequate
information during any stage of the proceedings. In particular, they shall receive information before,
during and after the judicial proceedings, in a manner and a language that they understand. The
information shall be aimed at facilitating the understanding of the proceedings and at pursuing the
participation rights of the child.

Comment:

The right to receive adequate information is a fundamental right of the child involved in civil
proceedings, as stated, inter alia, by Articles 12 and 13 of the 1989 United Nations Convention on the
Rights of the Child (hereinafter, UNCRC), as well as by Article 3 of the 1996 European Convention on
the Exercise of Children’s Rights. Since the focus of the present Guidelines are civil proceedings in
family law, the meaning of the term «involved» shall be considered broadly, since it is likely that a
proceeding addressing the future of the family relationships or any other issue that may arise deriving
from family bond will affect the child. As it will be further explored in the present Guidelines, the right
to information includes a wide range of elements on which the child should be informed, at different
stages of the proceedings (before, during and after). In fact, the right to information is part of the so-
called participation rights of the child, according to which the child’s involvement in proceedings
affecting him or her is perceived as a continuous process of active involvement.

The right of the child to information is a component of child-friendly justice: this term identifies
the action of the international community aimed at making justice systems more oriented towards
the respect and the effective implementation of all children’s rights, focusing on their needs.
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2. Children should always have the possibility to choose the way in which they are involved in
judicial proceedings and whether or not to receive (certain) information.

Comment:

Children are considered active participants in any issue (or proceedings) concerning them. This
should imply that they should be able to have a voice as concerns the modalities of their
involvement. As a form of their participation, this opportunity should nevertheless be conveyed by
the assistance of adults, who should guide children in the expression of their needs.

Since the provision of information is a right of the child, the latter should be able to choose
whether or not to take advantage of this right, if he or she has the capacity of understanding, as well
as the age and maturity to formulate this choice. Children should be able to withdraw from any
court-related activity at any time. This also implies that children should be given enough time to
consider their involvement and whether and how they want to receive information.

3. The best interests of the child shall be the guiding principle in determining whether the child shall
be effectively receive information about the civil proceedings in which he or she is involved. In
particular, the opportunity to provide information to the child shall be evaluated in the light of his or
her capacity of discernment. Children shall not receive information on the proceedings if this may be
dangerous or prejudicial to the child. The information shall always be adapted to children with special
needs.

Comment:

The best interests of the child is one of the fundamental pillars of the UNCRC and applies to any
situation involving children (Article 3 UNCRC). The best interests of the child shall always be
paramount and is relevant in relation with any other principle and provision stated by the
Convention. The right of the child to information shall therefore be implemented in conjunction and
accordingly with the best interests of the child. This means that even the opportunity to provide
information to the child shall be evaluated in the light of the child’s best interests: there are
situations in which - according to the circumstances of the case at hand - it is in the best interests of
the child not to receive information (or certain information) about the judicial proceedings.

At the same time, the opportunity to inform the child shall be evaluated in the light of his or her
capacity of understanding. However, the latter should not justify any automatism or rigid limit (for
instance, on the basis of age) imposed by States for excluding the provision of information to the
child. It should be presumed that any child has the capacity to understand the provided information,
if the latter is adapted according to his or her age, maturity, gender, culture, and language.

4. For the purpose of implementing the right of the child to information, Member States shall
pursue a clear allocation of responsibilities among competent authorities and practitioners dealing
with civil proceedings in family law that affect children. In particular, national legislation and practice
shall pursue a correct definition of roles among judges, lawyers, social services and other professionals
involved in those proceedings. Cooperation mechanisms among those actors shall be laid down,
promoted and disseminated.

Comment:

According to national civil procedure, judicial proceedings involving children may provide the
involvement of different professionals and competent authorities. The judicial authority may have
the possibility to involve other professionals such as service providers and psychologists. However
- as shown by relevant research - the coordination between those subjects is not always performed
in the most efficient way. The uncertainty as concerns the role, the competences and the duties of
the judicial authorities as well as service providers may consist in jeopardized protection for
children involved in judicial proceedings. This field requires more attention, in order to support the
development of child-sensitive cooperation protocols and make them fully operational in practice,
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strengthening the knowledge of service providers in this field and providing joint transdisciplinary
and multi-professional training to this end.

Therefore, Member States shall be invited to take care of this aspect through all possible means:
legislative initiatives, as well as the promotion of protocols between courts and service providers,
shall introduce cooperation mechanisms in order to better fulfil the best interests of the child. This,
in order to attribute specific competences according to the expertise and the resources of different
professional figures.

5. Member States shall implement instruments and methods of preparation for parents, other holders
of parental responsibility or legal representatives of children involved in civil proceedings in family
matters, in order to ensure that children can enjoy their right to be informed about the proceedings.

Comment:

Contracting States to the UNCRC are bound to undertake all appropriate legislative, administra-
tive and other measures for the implementation of the rights recognized in the UNCRC (Article 4
UNCRC), and in order to make its principles and provisions widely known, by appropriate and active
means, to adults as well as to children (Article 42 UNCRC).

Article 5 UNCRC provides that the direction and guidance from parents, legal representatives or
guardians are important to support a child in exercising their rights with gradually increasing autonomy,
as the child grows up and develops his or her capacities. Moreover, although with specific reference to
the child’s right to be heard (Article 12 UNCRC), the Committee on the Rights of the Child has indicated
in its General Comment No. 12 that the duty to provide information to the child also falls on the child’s
parents or guardian.

Parents, legal representatives and/or guardians — where present - are likely to be the subjects with
which the child interacts on a daily basis. Moreover, they are likely to be the intermediaries between
the child and the judicial authorities in the course of judicial proceedings. Therefore, their role cannot
be disregarded when implementing children’s right to receive adequate, relevant and reliant informa-
tion about the proceedings. A meaningful child participation also goes through a correct awareness
raising, preparation and knowledge of those subjects on the rights and needs of the child. They should be
enabled to collaborate and act in synergy with judicial authorities and service providers in this regard.

6. Judges, lawyers and service providers (social workers, psychosocial practitioners, and other child-
care staff) shall provide support to parents or legal representatives of children involved in civil
proceedings in family matters, explaining to them the reasons underlying the proceedings and the
matters at stake, and how to inform the children on the outcomes of the proceedings.

However, the fact that the parents will receive information should not mean that direct provision of
information to the child is not necessary.

Comment:

As already mentioned above (Guideline No. 5), the role of parents and legal representatives of
children is of crucial importance, because they are likely to be the subjects with which the child
interacts on a daily basis. When a judicial (or administrative) proceeding is ongoing, a meaningful
child participation also includes correct preparation of parents and legal representatives, in order to
make sure that they collaborate and act in synergy with judicial authorities and service providers.

It may be necessary to explain to parents and legal representatives that consulting children within
the proceedings can be essential to understand how services can become meaningful for them, how to
support them so that they trust and collaborate with service providers and in proceedings. Judicial
authorities and service providers should be sensitive about the fact that parents/legal representatives
may not understand why children have to be involved in the proceedings and to be informed about
them. It is the role of public authorities to provide parents/legal representatives with the adequate
knowledge and tools to involve children. Moreover, since parents/legal representatives have a direct
contact with children, they may be the best persons to convey information to them in certain
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situations. Therefore, parents/legal representatives may be seen as a resource for meaningful child
participation, if the context allows this.

In any event, judicial authorities and service providers shall make sure that the child is informed (if
the conditions for child information occur): providing information to parents/legal representatives does
not automatically mean that the child is informed as well. Children enjoy an autonomous right to infor-
mation that shall not be substituted by the provision of information to their parents/legal representatives.

7. When the national law of Member States provides for the appointment of a special curator/
guardian ad litem/representative of the child, to represent the views and interests of the child within
the proceedings, those subjects shall be clearly appointed with the duty to provide information to the
child before, during and after the civil proceedings in which he or she is involved.

Comment:

The national law of the Member States provides for the opportunity, the conditions and modalities
for the appointment of a special curator/guardian ad litem or representative of the child. This, of
course, also applies when the child is involved in a civil proceeding in family matters.

Research has shown that the role and the duties of those subjects are not always well defined by
national law. Moreover, a specific and clear duty to provide information to the child is rarely provided
by the law, as it often depends on the sensitivity of the legal professional on a case-by-case basis.

There is an opportunity to strengthen the role of the special curator/guardian ad litem/representative
of the child in this regard. Those professionals shall be aware that a direct contact and interaction
with the child is crucial for the promotion of his or her well-being and best interests, and that they
are in an optimal position in order to make children more (and correctly) involved in judicial
proceedings.

8. Member States should promote the creation of protocols containing specific guidelines for
practitioners on how to deal with children involved in civil proceedings in family matters. Such protocols
should be practical in nature and be adapted to the local rules and practice existing in national courts.
They should also provide for practical forms of collaboration among judges, lawyers, social workers and
all other professionals working for and with children in the context of civil proceedings in family matters.

Comment:

The present Guidelines are aimed at constituting a practical tool for judicial authorities and legal
practitioners dealing with children involved in civil proceedings. However, child participation in all
its different implications is broadly disciplined by national procedural law - taking into account the
specificity of each national legal system and local rules and practice. Therefore, the Guidelines -
other than subject to direct implementation - may constitute a starting point for the creation and
strengthening of local best practices on child participation in general, and on children’s right to
information in particular.

Local protocols shall take into account, inter alia:

- The responsibility and role of judicial authorities, service providers and other professionals
involved in civil proceedings in family matters that affect children, through an effective allocation of
competences (see also Guideline No. 4);

- The availability of child-friendly tools and materials to provide information to children (see also
Guideline No. 16);

- The limits to children’s right to information, stressing the importance for justice professionals to
carefully evaluate whether and how the information provided is respectful of the child’s best interests;
- The need to provide children with information before, during and after the judicial proceedings;

- The modalities of preparation of the child before his or her hearing by the judicial authority or
other competent professional, in order to make sure that the child is enabled to freely express his or
her views with full understanding (see also Guideline No. 20 ff.);

- The modalities in which the final decision can be communicated to children;
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- The need to prepare children before the enforcement of any decision - especially if the
displacement of the child abroad is needed, with the determination of the justice professional or
service provider that will be responsible to provide information to children in this regard (see also
Guideline No. 15);

9. Member States should promote adequate training for judges, lawyers, social workers and all
other professionals dealing with children in the context of civil proceedings in family matters.

Comment:

The importance of a specific and multidisciplinary training for justice professionals and service
providers has been recognized since a long time (see also the latest EU 2021 Strategy on the Rights
of the Child, in which the Commission committed to «contribute to training of justice professionals
on the rights of the child and child friendly justice»). Dealing with children, as well as respecting
their rights and promoting their best interests, requires specialist training and high-quality
preparation.

Justice professionals and service providers should be sensitized to child participation and to the
importance of the provision of information. They should be able to assess whether the information
serves the best interests of the child, and they should be able to modulate the content and modality
of the information to the age, maturity, gender and culture of the child. They should be sensitive to
different cultures and backgrounds.

When providing information to children, it is essential to communicate well and to understand
the feedbacks that the child gives back (with verbal and non-verbal communication). In this,
multidisciplinary training is especially useful when justice professionals have received a purely legal
education.

10. The content of the information provided to the child shall be adapted to the age and degree of
maturity of the child. The information shall be reliable and relevant and shall always correspond to the
best interests of the child.

Comment:

The provision of information is fundamental for the promotion and implementation of the
procedural rights of the child, but at the same time not all information necessarily has to be shared
with children: some information may be harmful to their wellbeing and it may not be in the child’s
best interests to receive it. Therefore, legal practitioners and judicial authorities should be able to
evaluate when there is a genuine opportunity to provide information to the child, being the
provision not in contrast with his or her best interests.

At the same time, making the information compatible with the best interests of the child means
that the information shall be adapted to the age and degree of maturity of the child. For this reason,
the provision of information shall not be standardized, but shall be adapted to each child. Moreover,
adapting the content and modality of information to the age or maturity of the child ensures that the
child will be able to effectively comprehend the information.

The need to adapt the information to the age and degree of maturity of the child is expressly
stated by the 1996 European Convention on the Exercise of Children’s Rights, that has been ratified
by 20 Member States of the Council of Europe so far and constitutes an initiative for the
implementation of the UNCRC. The Convention states the right of each child affected by a judicial
proceeding in family matters to receive information (Article 3), qualifying the latter as any
“information which is appropriate to the age and understanding of the child, and which will be given
to enable the child to exercise his or her rights fully unless the provision of such information were
contrary to the welfare of the child”.

11. Children should always be able to ask for clarification on the information provided. For this
purpose, children shall always be able to identify the person responsible to provide such clarifications.
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Comment:

An effective provision of information to the child, given in the context of a judicial proceeding,
should include the possibility for the child to ask for clarifications at any stage of the proceeding. For
this purpose, national judicial systems should provide an institutionalized modality for children to
ask for clarifications, e.g. by clearly allocating this responsibility to a specific subject or institution,
or by providing a call center or any other means aimed at facilitating children in their dialogue with
the judicial system.

12. Before the beginning of civil proceedings in family matters that will affect his or her life, the
child has the right to receive reliable, relevant and clear information on:
- the reasons underlying the proceedings;
- the nature, scope and purpose of the proceedings;
- the location of the proceedings;
- the expected duration of the proceedings;
- the possible outcomes of the proceedings;
- who is(are) the person(s) who will be involved in the proceedings and will adopt the final decision;
- his or her rights (or duties) within the proceedings (e.g. the right to be heard);
- how to access the documentation and legal reasoning of the proceedings;
- how to access available legal remedies;
- the possibility and the modalities of expression of his or her views.

Comment:

Children involved in civil proceedings in family matters must be properly provided with all the
information that is relevant to their status. Information should be provided on various issues and
elements, of which the present Guideline represent an open-ended list. In particular, when it is in
their best interests, children shall receive information about the reasons why a judicial proceeding
will be opened, what are the scope and purpose of the proceedings, who are the persons involved in
the proceedings (the judge(s), the service providers and other relevant actors), the role that the
child may have within the proceedings - with particular reference to the exercise of his or her right
and the possibility to be heard within the proceedings, how to access information and ask for
clarifications, the expected duration of the proceedings and the possible outcomes. The time factor
is essential in this regard: it is advisable that children receive information well in advance before the
beginning of the proceedings, when the circumstances allow for it, in order to be adequately prepared.

The provision of relevant and adequate information is particularly important for children
involved in cross-border civil proceedings, especially in the hypothesis that the proceedings are on-
going in a State other than the State of habitual residence of the child (see also Guideline No. 17). In
that case, providing the child with the abovementioned information contributes to increasing the
trust of the child in the judicial authority that will take a decision about his or her life.

13. During the course of civil proceedings in family matters that will affect his or her life, the child
has the right to receive reliable, relevant and clear information on the developments of the proceedings
in all their different stages.

Comment:

The concept of child participation encompasses the involvement of children in the decision-
making process that affects their life. This is a process of active involvement, which should not be
limited to the mere acquisition of the child’s opinion, but should be taken into consideration in all
stages of the proceedings.

The child must be provided with reliable, relevant and clear information during all the stages of
the judicial proceedings, being properly updated on its progress. Accordingly, providing information
to children should not be limited to the preparation that children may receive before an audition
before the judicial authority (or other delegated professional). It represents a fundamental component
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of child participation and a way to pursue the child’s best interests. The delivery of child-friendly
information has the advantage to make the judicial environment less intimidating for the child and
increases the chances that the final decision will be accepted by the child and will have less impact
on his or her life.

14. Children involved in judicial proceedings should be freely assisted by an interpreter if they
cannot understand or speak the language used.

Comment:

If the child involved in a civil proceeding cannot understand or speak the language used by
judicial authorities (orally and in the legal documents of the proceedings), the provision of quality
interpretation is directly connected to the right to information and to be heard as a procedural
safeguard. As a consequence, interpretation shall be offered and provided in a systematic way and
free of charge for theusers.

Language shall never constitute a barrier between the child and the judicial authority that is asked
to take a decision about his or her life. This is particularly evident in the context of cross-border
proceedings, where judicial authorities shall have special sensitivity about possible language barriers.

15. After the end of a civil proceeding in family matters, the child shall be informed about its
outcome in a language and in a modality that he or she understands. Judgments affecting children
should be duly reasoned and explained to the child in child-friendly language. This is particularly
imortant for those decisions in which the child’s views and opinions have not been followed.

Comment:

It is not uncommon that judgments are drafted in a language that is incomprehensible to children.
This may be due to legal requirements as concerns the formal and substantial aspects of the judgment.
However, when a child is the final recipient of the judicial measure, he or she should be put in the
condition to understand its content and consequences.

A legal decision affecting his or her future is likely to be a critical milestone in the child’s life. The
way a judgment is communicated to the child contributes to his or her sense of procedural justice and
influences the legitimacy of the decision in the child’s eyes. Moreover, the judgment stresses the way
in which the child’s wishes and views have been accorded (or not) a certain weight. In this sense, the
judgment may represent a way to show the child that the obligation stated by Article 12 UNCRC (to
give due weight to the child’s views) has been respected. This increases the likelihood that the child
will accept the decision and comply with it.

There are many ways to communicate a judgment or other legal decision to the child. Those
modalities can be tailored to the circumstances of the case at hand and to the age or particular needs
of the child. For example, judges may write the judgment in a child-friendly language and format, or a
specific document explaining the decision may be written specifically for the child (for instance, in the
format of a letter or a video-recording addressed to the child). Another option is to develop child-
friendly materials and make them available to courts when specific situations need to be explained to
the child (for instance, videos or comics). Making this written or oral documentation/ information
accessible to the child (and his or her representatives), explaining whether and how the opinion of the
child has been used within the decision, is a safeguard against tokenistic hearings of children that are
merely conducted as a formality.

Moreover, it is on the basis of this information that the child may consider to challenge decisions or
court rulings, launch a formal complaint or access legal remedies according to the opportunities offered
by the applicable law of civil procedure. To be able to exercise this right, children have to be informed
about how to access child-sensitive complaint mechanisms and how to appeal against a court ruling.

16. When the enforcement of a decision given in family matters involves a child, the enforcement
shall be preceded by adequate preparation of the child. The child shall receive accurate, relevant and
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reliable information on the circumstances of the case, the reasons of the enforcement, the persons that
will be involved in the enforcement and any other relevant circumstances. The child shall also be able
to ask for clarification at any moment of the enforcement procedure. The information shall be given to
the child in due time before the enforcement, in order for the child to be adequately prepared and in
order to avoid trauma and possible harm to the child. The information shall be given by a competent
professional who has received adequate training in communicating with children. The information
shall be given in a language and modality that the child will be able to understand.

Comment:

The enforcement of a decision on parental responsibility, visiting rights, international child
abduction, placement or other matters of family law may impact children’s life considerably. It may
consist in the relocation of the child to another State, or in the handover of a child to a person other
than the person with whom the child is residing. Enforcement may even constitute a traumatic event
for the child, if not conducted properly and if not preceded by adequate preparation. In this context,
the application of coercive measures should always constitute the last resort and those measures should
be applied only when they cannot be avoided (see, for instance, the recommendations stated in Recital
No. 65 of Regulation (EU) No. 2019/1111). It is up to the national authorities competent for the enforce-
ment to assess what are the instruments to be applied in each individual case - according to the moda-
lities established by national law — and whether the application of coercive measures is necessary.

On the other hand, adequate preparation of the child before the enforcement takes place is
considered necessary and appropriate in order to avoid (or to reduce at the minimum) the trauma to
which the child may be exposed because of the enforcement. For this reason, the child must receive
accurate, relevant and reliable information on the circumstances of the case, the reasons of the
enforcement, the persons that will be involved in the enforcement and any other relevant
circumstances. The information shall be given in a language and modality that the child understands.
The child should also be able to ask for clarifications.

The provision of information to the child in this stage of the proceedings - having regard to the
correct timing and modality - favors the achievement of a voluntary compliance by the child and
reduces the risk of failure of coercive enforcement due to the objection of the child (e.g. if the child
strongly opposes to travel). The involvement of service providers and experts from the psycho-social
professions may result in more effective preparation of the child and may contribute to reaching an
amicable solution.

17. Child-friendly information tools and materials shall be consistently available to competent
authorities and practitioners, in courts and in any other setting providing for child participation in
judicial proceedings. Those materials shall be adapted to the age, maturity, gender and culture of each
child and presented in a language that the child will be able to understand. For this purpose, Member
States shall use any instrument at their disposal to make sure that these tools are correctly
implemented and widely distributed. Those materials should be available in different languages and
should be adaptable for children with special needs.

Comment:

Enabling the child to exercise their rights (such as the right to be heard) in the context of civil
proceedings requires the relevant service providers and judicial authorities to communicate
information in a language that the child understands, with due regard to the age, abilities, health and
evolving capacities of the child.

The main objective of child-friendly materials is to convey information in a simple and direct
language that is immediately understandable for children.

Child-friendly information can be delivered in different forms: in written form, in brochures
handed out to children, through illustrations, pictures, drawings, videos, through social media
presence of service providers, drop-in centres or others, in a face-to-face conversation, through the
use of videos, as well as through internet-based and digital communication tools or applications.
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Since each situation involving children is different, and each child has a different background and
needs, more than one modality to convey information should be developed and put at disposal in
the judicial setting. In this way, judicial authorities and service providers will be able to choose what
is the best tool in each situation.

Child-friendly information tools are materials that are adapted to the child’s age, maturity,
gender, culture and language. All those elements are essential to be sure that the information (and
the correct amount of information) is effectively conveyed to the child according to his or her best
interests. In cases of children belonging to minority groups and non-national children, quality
interpretation and cultural mediation may be required to prevent discrimination. The Committee on
the Rights of the Child (General Comment No. 12) underlines the need to ensure that younger
children and children belonging to particularly marginalised and disadvantaged groups require
targeted support to overcome any communication barriers and have effective access to information.

18. When involved in civil proceedings in family matters having cross-border implications, children
shall be able to receive adequate information even if they are not physically present in the Member
State where the proceedings are taking place. For this purpose, Member States shall implement
adequate instruments in their legislation and practice, in order to ensure that children receive
adequate information abroad, in a language that they will be able to understand.

Judges, lawyers, social workers and all other professionals shall be aware of the importance of
providing information to children at a distance and shall activate any mechanism at their disposal for
ensuring that the child receives information if it corresponds to his or her best interests and in
accordance with his or her age and maturity.

Comment:

The provision of relevant and adequate information is particularly important for children
involved in cross-border civil proceedings, especially in the hypothesis that the proceedings are
ongoing in a State other than the State of habitual residence of the child. In that case, children may
experience a higher degree of uncertainty, because decisions about their lives are taken by a judge /
a court which is physically far away from them and unknown. For this reason, the judicial authority
and service providers shall ensure that the child is provided with all the relevant information. This
can be done through the activation of already existing cooperation mechanisms, such as the
European Judicial Network in Civil and Criminal Matters established by Council Decision
2001/470/EC of May 28, 2001, and the system of Central Authorities already established by EU
Regulations (such as Regulation No. 2201/2003, Article 53) or by the relevant conventions adopted
under the auspices of the Hague Conference on Private International Law (such as the 1996 Hague
Convention on parental responsibility and measures for the protection of children).

19. The right of the child to information in civil proceedings shall receive adequate acknowledgment
in the Member State’s legislation. When the applicable rules of civil procedure or the applicable EU
legislation establish that the child shall have the opportunity to be heard, the law should also expressly
state that the child shall be given relevant and reliable information.

Comment:

The present Guideline does not contain practical indications for practitioners, but rather a
recommendation for Member States. It is aimed at shedding some light on the need for institutional
recognition of the need to make judicial systems more child-friendly. Adequate acknowledgement of
children’s right to information in national legal systems should lead to an increased awareness of
legal professionals and judicial authorities on the topic.

20. When the child is heard within the proceedings, he or she shall receive adequate preparation.

The child shall be provided with reliable and relevant information about the proceedings and about his
or her right to be heard and express his or her views. Being informed is a precondition for the child’s
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ability to make appropriate decisions. This information is also essential for the child to decide whether
or not to be heard within the proceedings.

Comment:

Child participation in judicial or administrative proceedings, as developed from the UNCRC
onwards, has been based on the evolving concept of children’s agency, viewing children not only as
persons with limited legal capacity and in need of special protection, but also as informed decision-
makers and active members of society - and as rights holders. Children are taught to acquire, seek
and reflect on information and are expected to form an opinion, and to participate in matters
concerning them. Children are encouraged to take responsibility for their actions and to judge what
is good for them and others. This means that children are expected to make appropriate decisions,
or at least to have a say in a decision that will be taken by adults. The fundamental precondition to
formulate an opinion is to receive adequate information about the situation. This is true in the
context of civil proceedings, where the hearing of the child by the judge or other professionals is
aimed at acquiring the position of children having an active role in their own life.

In order for children to be responsible of their own decisions, they should know that they have
the right to be heard in the first place. Moreover, the exact knowledge about the situation that is the
object of the judicial proceedings is a fundamental precondition for children to express a coherent
opinion - although with the necessary safeguards deriving from the specific context, the capacity of
understanding, the age and maturity of the child.

This autonomous dignity given to the child’s opinion also means that the child should be able to
decide whether or not to share his or her views with the judge or others.

21. Before the child is heard within the proceedings, he or she should receive information about:

- the identity, role and expertise of the person(s) who will conduct the hearing;

- the possible participation of other persons in the hearing (also through mirrored glasses or
video transmissions from another room);

- the date and time, the place and the modalities of the hearing;

- that fact that the hearing should be recorded either through minutes, recording or video-
recording;

- the fact that his or her opinion will be made available to the adults who will adopt the final
decision;

- the fact that his or her opinion will be shared (through minutes, recordings, video-recordings
or other means), with his or her parents and /or the other parties to the proceedings;

- the possible impact of his or her views on the final decision: in particular, the fact that those
views may not be followed;

- the fact that even if his or her opinion is important, he or she will not be considered responsible
for the final decision.

Comment:

The Committee on the Rights of the Child (in its General Comment No. 12) has noted that, in
preparation for the hearing of a child in court proceedings, the competent authorities have to ensure
that the child is informed about his or her right to be heard, the modalities of the hearing and the way
in which the views expressed by the child will be used and taken into consideration. The child has to
be informed about the possibility to be heard either directly or through a representative, about the
practical aspects of the hearing, such as the date and time, the location, the modalities of the hearing
and any participants who are present (or following the hearing through video transmission from
another room). The child also has to be informed about the possible consequences of the choices he or
she makes and the impact that his or her views may have on decisions and outcomes of the
proceedings. Children should understand how much impact they are able to have on decision-making.
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22. The hearing of the child shall take place in an adequate setting, in order for the child to feel free
to express his or her opinions.

Comment:

According to Article 12 UNCRC, children shall be able to express their views “freely”.

The Committee on the Rights of the Child (General Comment No. 12) stated that “a child cannot be
heard effectively where the environment is intimidating, hostile, insensitive or inappropriate for her
or his age. Proceedings must be both accessible and child-appropriate. Particular attention needs to be
paid to the provision and delivery of child-friendly information, adequate support for self-advocacy,
appropriately trained staff, design of court rooms, clothing of judges and lawyers, sight screens, and
separate waiting rooms”.

The child’s capability to narrate in free recall and to resist suggestive questions by an interviewer,
however, evolves significantly with age. The capability of children to provide accurate information and
disclose what they remember depends on several factors. The location and environment of the place
where the interview or hearing takes place are fundamental. A child-friendly place with as little
distractions as possible offers the most conducive conditions for interviewing or hearing children in
the context of administrative or judicial proceedings. Support services should be available for the child
before, during and after the hearing, in accordance with the child’s needs and best interests.

23. At the beginning of the hearing, the judge or other professional that will conduct the hearing
shall make sure that the child has received adequate preparation before the hearing, and that he or she
has received all necessary information.

Comment:

When the allocation of competences between justice professionals provides for children to be
informed/prepared about the hearing in advance before the hearing takes place, it is advisable that
the judge (or other professional conducting the hearing) verifies that the provision of information
has effectively taken place. This preliminary phase of the hearing should also be an opportunity for
the child to ask for clarification on the information provided.

24. During the hearing of the child, his or her views should be recorded or written. At the end of the
hearing, the judge or other professional conducting the hearing shall examine the recording or read
the minutes to the child for his or her approval.

Comment:

The recording of the views of the child, expressed during the hearing by the judicial authority or
other delegated professional, is advisable because it gives the child the impression that his or her
declarations are taken seriously. Moreover, the child has the possibility to verify that the recorded
declarations correspond to his or her views. This increases the trust of the child in the judicial
authority. The practice to ask children to approve or to sign their declarations has also the effect to
make them feel considered and empowered.

25. After the hearing, the child should receive a feedback about it and about the next steps of the
proceedings. This shall be done by the person that has conducted the hearing or by adequately trained
professionals (e.g. childcare staff or a psychologist), when it is in the best interests of the child.

Comment:

The hearing should not constitute an isolated event for the child. Conceiving child participation
as a process of active involvement of the child implies that the child should be able to know the
effects and consequences of his participation in the proceedings. For this reason, the hearing of the
child by the judicial authority or other delegated professionals shall be followed by a feedback, in
which the next steps of the proceedings should also be clarified. In this stage, it could also be
explained to the child that his or her opinion will be taken into adequate consideration, but that he
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or she will not be responsible for the final decision, since the latter will be taken by adults without
necessarily follow the wish expressed by the child.

6. 2. Il diritto del minore all'informazione nei procedimenti civili transfrontalieri. Linee-guida sulle buone
prassi*

Introduzione

Uno degli obiettivi del progetto di ricerca “Minor’s Right to Information in civilactions (MiRI) -
Improvingchildren’s right to information in cross-bordercivilcases” (JUST-JCOO-AG-2018-831608,
coordinatore: Universita di Genova - Dipartimento di Scienze Politiche) e stato quello di sviluppare
una serie di Linee Guida per operatori del diritto, al fine di migliorare il diritto del minore a ricevere
adeguate informazioni nell’ambito del procedimento giurisdizionale in cui sia coinvolto. Le presenti
Linee Guida - che costituiscono il principale risultato del progetto MiRI e sono state redatte sulla
base delle principali criticita esaminate - sono finalizzate a migliorare la situazione dei minori
coinvolti in procedimenti familiari transfrontalieri, al fine di valorizzare e tutelare i loro diritti
fondamentali cosi come sanciti dagli strumenti internazionali sui diritti dei minori e nell'ambito
dell'acquiseurounitario sui diritti dei minori.

Gli sforzi della comunita internazionale verso un riconoscimento globale dei diritti fondamentali
del bambino ha permesso un maggiore riconoscimento della necessita di fornire una protezione
speciale agli stessi. Questa necessita € ben riconosciuta nel contesto dell'Unione Europea, che
evidenzia la necessita di proteggere i diritti umani in generale e i diritti dei bambini in particolare, e
dove la creazione di una giustizia a misura di minore rappresenta un elemento importante dell'azione
dell'UE in questo campo. In questo contesto, il quadro giuridico internazionale e regionale sui diritti
dei minore ispira, guida e influenza gli strumenti dell'UE adottati nel campo del diritto di famiglia,
con particolare riferimento al settore della cooperazione giudiziaria in materia civile, dove si e
registrato un crescente interesse a rafforzare la protezione dei diritti dei bambini. Questo, nella
considerazione che tali diritti possono essere a piu alto rischio di violazione in situazioni
transfrontaliere.

In particolare, il diritto del minore di essere ascoltato e di partecipare a qualsiasi procedimento
giurisdizionale in cui i suoi diritti o interessi sono in gioco € considerato un elemento imprescindibile
di una giustizia a misura di minore. Tuttavia, una partecipazione significativa e sicura del minore
non ¢ possibile se egli non riceve informazioni adeguate. Un sistema di giustizia a misura di minore
non puo essere efficacemente implementato se questo passaggio é trascurato: questo aspetto e
fondamentale per garantire che i minori abbiano una corretta percezione del procedimento giurisdi-
zionale. I bambini non possono realizzare i loro diritti senza ricevere informazioni affidabili e
comprensibili prima, durante e dopo il procedimento.

Il presente documento e incluso, nella versione commentata in lingua inglese, nella pubblicazione
finale del Progetto MiRI. L'auspicio e che queste linee guida vengano diffuse e messe a disposizione
degli operatori del diritto con l'obiettivo di contribuire alla costruzione e al consolidamento di una
giustizia a misura di minore.

Il contenuto delle presenti Linee Guida rappresenta il solo punto di vista degli autori ed & la loro
unica responsabilita. La Commissione Europea non si assume alcuna responsabilita per 1'uso che
potrebbe essere fatto delle informazioni in esso contenute.

Si riporta qui di seguito il testo delle Linee Guida:

1. I minori coinvolti in procedimenti giurisdizionali in materie civili hanno il diritto di ricevere
informazioni adeguate in ogni fase del procedimento. In particolare, essi devono ricevere
informazioni prima, durante e dopo il procedimento, in una modalita e in una lingua a loro

*[NdR] Questa traduzione del testo inglese di cui sopra (§ 6.1.) non contiene la parte relativa ai commenti.
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comprensibili. L'informazione deve essere mirata a facilitare la comprensione del procedimento e a
perseguire i diritti di partecipazione del minore.

2. 1 minori devono sempre avere la possibilita di scegliere come essere coinvolti nel
procedimento e se ricevere o meno informazioni.

3. L'interesse superiore del minore deve essere il principio guida nel determinare se il minore
stesso debba effettivamente ricevere informazioni sul procedimento civile in cui e coinvolto. In
particolare, I'opportunita di fornire informazioni al minore deve essere valutata alla luce della sua
capacita di discernimento. I minori non dovrebbero ricevere informazioni sul procedimento se
questo pud essere pericoloso o pregiudizievole per loro. Le informazioni devono essere sempre
adattate ai bambini con bisogni speciali.

4. Ai fini dell'attuazione del diritto del minore all'informazione, gli Stati membri perseguono una
chiara ripartizione delle responsabilita tra le autorita competenti e gli operatori che si occupano dei
procedimenti civili di diritto di famiglia che riguardano i minori. In particolare, la legislazione e le
pratiche in vigore nello Stato dovrebbero perseguire una corretta definizione dei ruoli tra giudici,
avvocati, servizi sociali e altri professionisti coinvolti in tali procedimenti. I meccanismi di
cooperazione tra questi soggetti devono essere stabiliti, promossi e facilitati.

5. Gli Stati membri attuano strumenti e metodi di preparazione per i genitori, gli altri titolari
della responsabilita genitoriale o i rappresentanti legali dei minori coinvolti in procedimenti civili in
materia familiare, al fine di garantire che i minori possano godere del loro diritto di essere informati
sul procedimento.

6. 1 giudici, gli avvocati, gli assistenti sociali, gli operatori psicosociali o altro personale di
assistenza all'infanzia devono fornire supporto ai genitori o ai rappresentanti legali dei bambini
coinvolti nei procedimenti civili in materia familiare, in modo che essi possano spiegare ai loro figli
il motivo del procedimento e le questioni in gioco e possano informare i bambini sui risultati del
procedimento.

Tuttavia, 'informazione proveninente dai genitori non dovrebbe essere un'alternativa alla
fornitura diretta di informazioni al minore da parte dell’autorita giurisdizionale o di altro
professionista incaricato.

7. Quando il diritto nazionale degli Stati membri prevede la nomina di un curatore
speciale/tutore/rappresentante del minore, che abbia il compito di riferire le opinioni e gli interessi
del minore, a tali soggetti deve essere chiaramente attribuito il dovere di fornire informazioni al
minore prima, durante e dopo il procedimento civile in cui & coinvolto.

8. Gli Stati membri dovrebbero promuovere la creazione di protocolli contenenti linee guida
specifiche per gli operatori del settore su come trattare i minori coinvolti in procedimenti civili in
materia familiare. Tali protocolli dovrebbero avere carattere pratico ed essere adattati alle norme e
alle prassi locali esistenti nei tribunali nazionali. Questi protocolli dovrebbero anche prevedere
forme pratiche di collaborazione tra giudici, avvocati, assistenti sociali e altri professionisti che
hanno contatti con i minori nel contesto dei procedimenti civili in materia familiare.

9. Gli Stati membri dovrebbero promuovere una formazione adeguata per i giudici, gli avvocati,
gli assistenti sociali e gli altri professionisti che si occupano di minori nell'ambito dei procedimenti
civili in materia familiare.

10. Il contenuto delle informazioni fornite al minore deve essere adeguato all'eta e alla maturita
del minore. Le informazioni devono essere affidabili e pertinenti e devono sempre corrispondere
all'interesse superiore del minore.

11. I minori devono sempre avere la possibilita di chiedere chiarimenti sulle informazioni
ricevute. A tal fine, i minori devono sempre essere in grado di identificare il soggetto responsabile di
fornire tali chiarimenti.
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12. Prima dell'inizio di un procedimento civile in materia familiare che influira sulla sua vita, il

minore ha il diritto di ricevere informazioni affidabili, pertinenti e chiare su:

- i motivi per cui e stato avviato un procedimento;

- la natura, la portata e lo scopo del procedimento;

- dove si svolgera il procedimento;

- la durata prevista del procedimento;

- i possibili risultati del procedimento;

- chi & la persona o le persone che saranno coinvolte nel processo decisionale e che adotteranno la
decisione finale;

- i suoi diritti all'interno del procedimento (per esempio, il diritto di essere ascoltato);

- come accedere alla documentazione e alle motivazioni legali del procedimento;

- come accedere ai rimedi legali disponibili;

- la possibilita e le modalita di espressione delle proprie opinioni;

13. Durante il corso di un procedimento civile in materia familiare che influira sulla sua vita, il
minore ha il diritto di ricevere informazioni affidabili, pertinenti e chiare sugli sviluppi del
procedimento in tutte le sue diverse fasi.

14. 1 bambini coinvolti in un procedimento giurisdizionale dovrebbero avere accesso all'assistenza
gratuita di un interprete se non possono capire o parlare la lingua usata nel procedimento.

15. All’esito di un procedimento civile in materia familiare, il minore deve essere informato sulla
decisione finale in una lingua e in una modalita che lui o lei comprende. Le sentenze ed i
provvedimenti che riguardano i minori dovrebbero essere debitamente motivati e spiegati al
minore in un linguaggio adatto. Questo & particolarmente importante per quelle decisioni in cui i
punti di vista e le opinioni del minore non sono stati seguiti.

16. Quando l'esecuzione di una decisione resa in materia familiare coinvolge un minore,
I'esecuzione deve essere preceduta da un'adeguata preparazione del minore stesso. Il minore deve
ricevere informazioni accurate, pertinenti e affidabili sulle circostanze del caso, le ragioni
dell'esecuzione, le persone che condurranno l'esecuzione e ogni altra circostanza rilevante. Il
bambino deve anche essere in grado di chiedere chiarimenti in qualsiasi momento della procedura
di esecuzione. Le informazioni devono essere date al minore in tempo utile prima dell'inizio
dell’esecuzione, in modo che il minore sia adeguatamente preparato e per evitare traumi e possibili
danni psicologici. L'informazione deve essere fornita da un professionista competente che ha
ricevuto una formazione adeguata per comunicare con i bambini. L'informazione deve essere data in
una lingua e in una modalita che il minore comprende.

17. Strumenti e materiali informativi a misura di minore devono essere costantemente a
disposizione delle autorita competenti e degli operatori del settore, nei tribunali e in qualsiasi altro
contesto che preveda la partecipazione del minore ai procedimenti giurisdizionali. Tali materiali
devono essere adattati all'etd, alla maturita, al sesso e alla cultura di ciascun minore e devono essere
redatti in una lingua che il minore puo comprendere. A tal fine, gli Stati membri ricorrono a qualsiasi
strumento a loro disposizione per assicurare che tali strumenti siano correttamente attuati e
ampiamente distribuiti. Tali materiali dovrebbero essere disponibili in diverse lingue e dovrebbero
essere adattabili ai bambini con bisogni speciali.

18. Quando sono coinvolti in procedimenti civili in materia familiare con implicazioni
transfrontaliere, i minori devono poter ricevere informazioni adeguate anche se non sono fisicamente
presenti nello Stato membro in cui si svolge il procedimento. A tal fine, gli Stati membri attuano
nella loro legislazione e nella loro prassi strumenti adeguati per garantire che i minori ricevano
informazioni adeguate all'estero, in una lingua a loro comprensibile.

I giudici, gli avvocati, i servizi sociali e gli altri operatori del diritto dovrebbero essere consapevoli
dell'importanza di fornire informazioni ai minori a distanza e attivano ogni meccanismo a loro
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disposizione per garantire che il minore riceva informazioni, se cid corrisponde al suo interesse ed
in modalita adeguate alla sua eta e maturita.

19. 1l diritto del minore all'informazione nei procedimenti civili dovrebbe ricevere un adeguato
riconoscimento nella legislazione degli Stati membri. In particolare, quando le norme di procedura
civile applicabili o la legislazione UE applicabile stabiliscono che il minore ha la possibilita di essere
ascoltato, la legge dovrebbe anche dichiarare espressamente che il minore ha il diritto di ricevere
informazioni pertinenti e affidabili.

20. Quando il minore viene ascoltato nell'ambito del procedimento, deve ricevere una
preparazione adeguata. Il minore deve ricevere informazioni affidabili e pertinenti sul procedimento e
sul suo diritto di essere ascoltato e di esprimere le sue opinioni. Essere informati e un prerequisito per
la capacita del bambino di prendere decisioni appropriate. L'informazione & anche essenziale perché il
bambino possa decidere se essere ascoltato o meno all'interno del procedimento.

21. Prima dell’ascolto nell’'ambito del procedimento, il minore dovrebbe ricevere informazioni su:
l'identita ed il ruolo della persona che condurra l'audizione;
la possibile partecipazione di altre persone all'audizione (anche attraverso vetro a specchio o
trasmissione video da un'altra stanza);
-ladata el'ora, il luogo e le modalita dell'audizione;
il fatto che I'audizione sara registrata in forma scritta o attraverso una registrazione audio e/o video;
il fatto che le sue dichiarazioni saranno messe a disposizione degli adulti che prenderanno la
decisione finale;
il fatto che la sua opinione sara condivisa, in qualche forma, con i suoi genitori e/o le altre parti del
procedimento;
il possibile impatto delle sue opinioni sulla decisione finale: in particolare, il fatto che tali opinioni
potrebbero non essere seguite;
il fatto che la sua opinione & importante, ma che il minore non € responsabile della decisione finale;

22. L'audizione del minore deve avvenire in un ambiente adeguato, in modo che il bambino si
senta libero di esprimere le sue opinioni.

23. All'inizio dell'audizione, il giudice o altro professionista che condurra l'audizione si assicurera
che il bambino abbia ricevuto un'adeguata preparazione prima dell'audizione e che abbia ricevuto
tutte le informazioni necessarie.

24. Durante l'audizione del minore, le sue opinioni dovrebbero essere registrate o scritte. Alla
fine dell'audizione, il giudice o altro professionista che conduce l'audizione deve esaminare la
registrazione insieme al minore o deve leggere il verbale al minore per la sua approvazione.

25. Dopo l'audizione, il bambino dovrebbe ricevere un feedback sull'audizione stessa e sulle fasi
successive del procedimento. Questo deve essere fatto dalla persona che ha condotto 1'audizione o
da un professionista adeguatamente formato (come il personale di assistenza ai bambini o uno
psicologo), se cio é nell'interesse del minore.

Abstract

II contributo illustra il contesto, la metodologia ed i risultati del progetto di ricerca “MiRI”, incentrato sul diritto
del minore a ricevere informazioni adeguate e attendibili prima, durante e dopo un procedimento civile in
materia familiare che lo riguarda. Attraverso un'analisi della legislazione, della giurisprudenza e delle pratiche
vigenti in sei Stati membri, nonché del relativo quadro giuridico internazionale e dell’'Unione europea, la ricerca

36



F. Maoli: Improving children’s right to information in EU cross-border civil cases: a thematic focus

ha condotto alla creazione di Linee-guida per i professionisti legali volte a migliorare la situazione dei minori
coinvolti nei procedimenti civili transfrontalieri nell’'Unione europea.

Parole chiave: diritti dei minori, cooperazione giudiziaria civile, diritto all'informazione
*

The contribution illustrates the background, the methodology and the results of the research project “MiRI’,
which is focused on the right of the child to receive adequate and reliable information before, during and after
civil proceedings in family matters that affects his or her life. Through an analysis of the legislation, case law and
practice in six Member States, as well as on the relevant international and EU legal framework, the research
conducted to the creation of a set of Guidelines for legal professionals aimed at improving the situation of
children involved in cross-border civil proceedings in the European Union.

Key words: children’s rights, judicial cooperation in civil matters, right to information
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